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 Update to Awards that
impact the industry.
 What the introduction of
Industrial Manslaughter
means for your business.

Focus for
today –
two very
different
topics

Vehicle Manufacturing moving into Manufacturing
Award

Vehicle Manufacturing moving into
Manufacturing Award
• Caravan manufacturing was previously considered part of the
Vehicle Industry, and covered by the Vehicle Manufacturing,
Repair, Services and Retail Award.
• With the closure of vehicle manufacturing industry, there is no
need to have a specific Vehicle Manufacturing Award and
from 29 May 2020, the manufacturing stream of the Vehicle
Award will move into the Manufacturing Award.
• This means that vehicle manufacturing employees will now be
covered by the Manufacturing Award.
• The Vehicle Manufacturing, Repair, Services and Retail Award
will change to the Vehicle Repair, Service and Retail Award.
• The Manufacturing and Associated Industries and
Occupations Award will keep its title, but will now include the
vehicle manufacturing industry in its coverage clause.

What this change means
• Retailers, service and repair will be covered by the
Vehicle Repair, Service and Retail Award.
• Manufacturers, including component manufacturers
are covered by Manufacturing and Associated
Industries and Occupations Award.
• If you have an Enterprise Agreement that won’t
change for now – but will have a new award
underpinning in the future.

What this change means
• The classifications between these Awards match and
there are the same rates of pay.
• However, there is a higher Saturday penalty rate in the
Manufacturing Award that becomes payable 150%
instead of 125%. If you operate on Saturday you need to
be aware of this.
• Both awards require employers to advise employees in
writing of their classification and any subsequent changes
in their classification. As a result, employees, and in
particular those moving from coverage under the Vehicle
Award to the Manufacturing Award, should be informed
of the new terms and conditions that apply to them,
together with their new classification.

COVID-19 pandemic provisions inserted into Modern
Awards

Changes to Fair Work Act
• JobKeeper enabling directions.
• These override awards and Enterprise Agreements
until end of September:
• Stand down – on 3 days notice following consultation;
• Requests to use annual leave – employees can’t
unreasonably refuse (but entitled to retain 2 weeks);
• Change to hours; and
• Change to location of work.

• Use these if you or employees are eligible for
JobKeeper.

Award Changes
• Fair Work Commission has varied a large number of
Awards to provide flexibility:
• 14 days unpaid pandemic leave; and
• Annual leave at ½ pay.

• Also changes other Awards where JobKeeper does
not apply.

Award Changes – where JobKeeper doesn’t apply
• Fair Work Commission has varied a large number of
Awards to provide flexibility:
• Clerks Award.
• Manufacturing Award.
• Vehicle Award (but not manufacturing employees).
• The new amendments will operate until 30 June
2020, unless extended by the FWC.

Clerks Award
Part-time employees working from home
• Employers are required to roster part-time
employees working from home by agreement for a
minimum of 2 consecutive hours on any shift.
Casual employees working from home
• Employers must pay casual employees working
from home by agreement for a minimum of 2
hours’ work at the appropriate rate.

Clerks Award
Ordinary hours working from home
• Spread of ordinary hours of work for employees
WFH by agreement is 6.00am to 11.00pm Monday
to Friday & 7.00am to 12.30pm on Saturday.

Clerks Award
Reduction of hours
• Employers and permanent employees may agree to
temporarily reduce ordinary hours of work up to 75% for a
specified period.
• All relevant accruals and all entitlements on termination of
employment will continue to be based on the employees’
former ordinary hours.
• Note: Employers and individual employees may still agree in
writing to reduce hours or to move the employee
temporarily from full-time to part-time hours of work, with
a corresponding reduction in the employee’s minimum
weekly wage.

Clerks Award
Requests for secondary employment, training, professional
development & study leave
• Where employees’ hours have been reduced, employers
must not unreasonably refuse their requests to engage in
reasonable secondary employment, and all reasonable
employee requests for training, professional development
and/or study leave must be considered.

Clerks Award
Annual leave
• Employers and individual employees may agree to
employees taking up to twice as much annual leave at a
proportionately reduced rate for all or part of any agreed or
directed period away from work, including any close-down.
• Employers may also direct employees to take any annual
leave by giving at least 1 weeks’ notice, or any shorter
period of notice that may be agreed, as long as this
direction does not result in the employee having less than 2
weeks of accrued annual leave remaining.

Clerks Award
Close-down
• Employers may require employees to take annual leave as
part of a close-down by giving at least 1 weeks’ notice, or
any shorter period of notice that may be agreed.
• Where an employee has not accrued sufficient leave to
cover part or all of the close-down, the employee may take
paid annual leave for the period for which they have
accrued sufficient leave and given unpaid leave for the
remainder of the closedown.
• Where an employee is placed on unpaid leave, the period
of unpaid leave will count as service.

Vehicle Award & Manufacturing Award
• Similar changes to Clerks Award
• Pandemic Leave
• Leave at 1/2 pay

• Also operate until the end of June 2020 unless
extended.

Vehicle Award
Classifications and duties RS&R employees
• Employees will perform any duties that are within their skill and
competency regardless of their classification and minimum
weekly wages, where necessary as directed by the employer.
• Duties must be safe, reasonably within the scope of the
employer’s operations, and the employee must be licensed and
qualified to perform them.
• The Higher Duties clause will apply to employees engaged on
duties carrying a higher rate than their ordinary classification.
• Employers must not reduce employee pay if the employee is
directed to perform duties.
• The employee will revert to duties once the directive ceases to
have effect, unless otherwise agreed.

Vehicle Award
Temporary reduction of hours of work
• Can reduce hours of work if the employee cannot be usefully employed for their normal days
or hours as a consequence of changes attributable to the COVID-19 pandemic or government
initiatives to slow the spread of the virus.
• The employer may direct employees to work an average of:
• 22.8 - 38 ordinary hours per week – paid pro-rata (in full-time)
• 75% - 100% ordinary hours per week (if part-time)
• Consult with the employee prior to any direction and provide as much notice as practicable.
• Where the amount paid to the employee is less than the prior normal weekly pay, the
employee can agree with the employer to have pay increased to normal weekly pay by access
to accrued paid AL or any other form of accrued paid leave (other than personal/carer’s leave
where the employee is not entitled to this leave).
• The employee will continue to accrue leave based on ordinary hours of work prior to change.
• The employer and employee can still agree in writing (including by electronic means) to
reduce hours or to move the employee temporarily from FT to PT hours of work (with a
commensurate reduction in the minimum weekly wage).
• If the employee is made redundant while working reduced hours, any applicable redundancy
payment will be calculated based on prior ordinary hours.

Vehicle Award
Annual leave
• The employer may request the employee take paid AL.
• Must be due to reasons attributable to the COVID-19 pandemic or
Government initiatives to slow the transmission of COVID-19 and to assist
the employer to avoid or minimise the loss of employment.
• Must not result in the employee retaining a balance of less than 2 weeks AL
after the leave is taken.
• Must be made a minimum of 72 hours before commencement of leave.
• The employee must consider and may not unreasonably refuse the request.
• The employer and employee may still agree to the employee taking AL at
any time.
• The employer and employee may agree to the employee taking up to twice
as much AL at a proportionately reduced rate for all or part of any agreed or
directed period away from work, including any close-down.
• AL must commence before 30 June 2020 but may end after this date.

Vehicle Award
Close-down
• Applies only if the employer has decided to close down for reasons attributable
to the COVID-19 pandemic or Government initiatives to slow the transmission
of the coronavirus.
• An employer may:
• Require the employee to take paid AL as part of a close-down of all or part of its
operations, by giving at least 1 week’s notice, or shorter if agreed; and
• Where the employee has not accrued sufficient paid leave to cover part or all of
the close-down, the employee is to be allowed paid AL for the period for which
they have accrued sufficient leave and given unpaid leave for the remainder of
the close-down.

• Does not permit the employer to require the employee to take leave for a
period beyond the period of operation of Schedule J (currently end of June).
• Where an employee is placed on unpaid leave, the period of unpaid leave will
count as service for the purposes of relevant award and NES entitlements.

Vehicle Award
Secondary jobs/training
• If the employee is directed to take unpaid leave or
work temporary reduced hours and the employee
makes a request to engage in reasonable
secondary employment, training, or professional
development, the employer must consider and not
unreasonably refuse the request.

Also Changes to Miscellaneous Award

Changes to Miscellaneous Award
• This is more general – not just related to COVID-19.
• In the Caravan Industry most staff are going to be covered by one of the
three awards we have been talking about (and there are other awards
for Caravan Parks).
• But there are some staff not covered by any Award.
• From the first full pay period on or after 1 July 2020, the coverage of the
Miscellaneous Award will change to cover those employees who were
not previously covered by an award.
• Lower-skilled, semi-skilled or trades-qualified work that is not covered
by another modern award, will now be covered by the Miscellaneous
Award.
• This change does not impact managerial or professional employees
(such as accountants and finance, marketing, legal, human resources,
public relations and information technology specialists). These
employees will continue to be excluded from coverage of the
Miscellaneous Award.

Changes to Miscellaneous Award
Why are these changes being made to the Miscellaneous Award?
• Currently, employees in an industry covered by a modern award
who were not within a classification in that modern award were
excluded from the Miscellaneous Award. That is, due to the
identity of their employer, certain occupations that were
traditionally subject of award coverage are presently award free.
• In a ruling on 25 March 2020, the FWC decided that this exclusion
was inconsistent with the purpose of the Miscellaneous Award.
• The Miscellaneous Award was created to cover employees who
were not covered by another modern award, but who performed
work of a “similar nature” to those that had been historically
covered by awards.
• The changes to coverage of the Miscellaneous Award are
therefore made to align with the original purpose of this award
and provide coverage for those types of employees.

Changes to Miscellaneous Award
What do employers need to do?
• Employers should consider whether any of their
employees (not currently covered by an award) will
now fall under the Miscellaneous Award.
• If so, employers should ensure that the minimum
wage rates and other conditions such as penalty
rates and overtime rates are paid in accordance
with the Miscellaneous Award.

Industrial Manslaughter

What is the Duty of Care?
In a safety context, there are different “levels”
that the health and safety obligations is set at
depending on:
• Who is the duty holder?
• What type of risk or incident occurred?

Duty of Care – Depends on Nature of Activity

Duty Holder

Victorian Act

Employer

Reasonably practicable

Officer

Reasonable Care

Employee

Reasonable Care

Duty of Care
• Both Victorian and Model Acts also have
the concept of “recklessness” for more
serious offence category.
• The introduction of “industrial
manslaughter” will bring in criminal
negligence. We will come back to this…

“Reasonably Practicable”

The obligation in most cases is to
ensure health and safety so far as is
reasonably practicable.
So what does this mean?

The Concept Of Ensuring Health And Safety
It means you have to eliminate or reduce risks having
regard to a) the likelihood of the hazard or risk eventuating;
b) the degree of harm that would result if the hazard or risk
occurred;
c) what you know or should know about the hazard and
risk;
d) the availability of ways to manage the hazard or risk; and
e) the cost of doing so.

Hazard and Risk identification is the Key
• So the key aspect of meeting your obligations are hazard
identification and risk control.
• These are separate but related concepts.
• A hazard is something which has the potential to cause
harm.
• A risk is the potential outcome of the harm occurring and
the likelihood of it doing so.

Reckless Endangerment

• In the Victorian Act, there is an express offence of
reckless endangerment (section 32).
• Penalty for a person who, without lawful excuse,
recklessly engages in conduct that places or may
place another person who is at the workplace in
danger of serious injury, can be up to 5 years
imprisonment (significant fines as well).

Recklessly Endangering Persons

• Reckless as to that risk means...
• “It is not the offender's indifference to the
consequences of his act but his
knowledge that those consequences will
probably occur that is the relevant
element”. - R v Crabbe.
• “Recklessness” involves acting with
indifference towards or in disregard of
what is realised or foreseen to be the
probable consequence of the relevant
conduct. - Mutemeri v Cheeseman.

VIC Case Study
Orbit Drilling 2012
• Facts:

• 21 year old employee, inexperienced
truck driver, held his licence for only
2 weeks.
• Supervisor instructed him to drive
down steep slope.
• Truck was overloaded.
• Truck had not been serviced for 6
months.
• No seatbelt.
• Supervisor knew the hand brake was
defective but didn’t know this
impacted on rear brakes.
• Lost control, truck rolled, driver died.

VIC Case Study
Orbit Drilling 2012
• Decision:

• County Court 2010 - company fined $750,000 for reckless
endangerment and other charges.
• Smith, sole director, fined $120,000, for failing to take reasonable
care (he did not know about the faulty brakes).
• Barton, supervisor, also charged with reckless endangerment
sentenced to 20 months prison – suspended for 3 years.
• On appeal, fines upheld in Court of Appeal.
• Court rejected argument of double penalty.
• A fundamental distinction between Smith’s personal liability and
Orbit’s corporate liability.

VIC Case Study
Jackson 2019
• Company owner Maria Jackson, 72, was sentenced to six
months' jail after pleading guilty to 2 charges including
"Duty not to recklessly endanger persons at workplaces“.
• Charges related to incident in February 2017 when
Jackson was operating a forklift at her scrap metal
business while a worker stood in a metal bin on the
forklift's tines, raised three metres above the ground,
when both the worker and the bin fell from the tines.
• The corner of the bin landed on the worker's head,
causing fatal injuries.
• Jackson had never held a forklift licence.
• At the time of the incident, the bin was corroded, no
attempt had been made to secure the bin to the forklift,
and the forklift was operating on uneven ground.
• The Court found that Jackson's conduct recklessly
endangered another person at the workplace, and the
risk eventuated when the worker fell from the bin.

Imprisonment

• Possibility of imprisonment has been in various legislation for
well over a decade.
• A case in Queensland and the case I mentioned in Victoria - both
in 2019 - were (to the best of my knowledge) the first individuals
to receive non-suspended custodial sentences for breaches of
duties under Australian work health and safety laws.

Turning to Workplace Fatalities - The Statistics
• In Victoria in 2019 there were 24
workplace deaths.
• Across Australia, over the last 5
years there have been an average
of 185 workplace deaths a year.
• However, the official count does
not include deaths of employees
who died:
• In road accidents;
• From illness sustained at work
(especially work-related
cancers); and
• From suicides related to
workplace psychological injuries
and bullying.
• There are hundreds of serious
injuries each year.
• Many close calls.

New Criminal Offence of Industrial Manslaughter
• Prior to last state election ALP
promised to reintroduce offence of
‘industrial manslaughter’.
• Victorian Parliament passed this
legislation at the end of November
2019.
• Create an offence where maximum
fine for employer is $16.5m.
• An officer or manager could be
imprisoned for 20 years.
• Offence occurs where the duty
holder “negligently causes the
death of an employee or other
person” in relation to the
workplace.
• This can be through acts or
omissions.
• “Criminal negligence” is a higher
standard of care than what is
“reasonably practicable”, but lower
than “recklessness” that is already in
the OH&S Act.

Industrial
Manslaughter

What is it?
Who is responsible?
What is “criminal negligence”?
What are prosecutors looking for?
What are the duties to the public?
Can suicide result in a manslaughter
charge?

Industrial Manslaughter – What is it?
• Industrial manslaughter provisions of the
Occupational Health and Safety Act 2004 (OHS Act)
will come into force in Victoria on 1 July 2020.
• It is an offence to (by act or omission) negligently
breach any duty under the OHS Act where that
breach results in the death of another person.
• Includes not only employees but members of the
public.

Who does this apply to?
• The industrial manslaughter provisions apply to
employers, and other duty holders like suppliers
and designers of plant.
• It does not apply to employees.
• Also applies to officers.

Criminal Negligence Standard
• Industrial Manslaughter sits at a higher standard (so
more difficult to convict) than more common charges
where standard is ‘so far as is reasonably practicable’
– we discussed this before.
• However it is a lesser standard than “recklessness” –
that is already in the OH&S Act.

Criminal Negligence

Conduct can be considered to be criminally negligent for
industrial manslaughter where it involves:
• A great falling short of the standard of care that a reasonable
person would have exercised if they were in the same
circumstances; and
• The death of a person to whom an occupational health and
safety duty is owed.
• This includes both acts and omissions to act.

What about Suicide?
• There has also been media
discussion about suicide.
• Laws apply to psychological
risk – not just physical risks.
• We have had “Brodie’s Law”
for a number of years.
• I think it will be unlikely to
be used in this way – but it
is a risk.

Penalties
• Maximum penalties apply of over $16.5 million for a
corporation, and up to 20 years in prison for an
individual employer or officer of the business who are
found to have negligently contributed to the death.
• These are in addition to any charges for breaches of
duties to maintain a safe workplace.

Personal Liability of Officers
• Separate to the industrial manslaughter changes.
• Directors and Officers have special obligations under
Safety Law.
• An Officer includes:

• A director, secretary or executive officer of a corporation;
• Shadow directors – a person in accordance with whose
directions or instruction the directors are accustomed to act;
or
• A person concerned in the management of the body
corporate – generally senior managers with some
budget/financial control or decisions around hiring and firing.

Officers in Victoria
• In Victoria (for breaches within Victoria), officers are only
exposed if the Company had contravened the legislation
and the contravention is attributed to an officer failing to
take reasonable care.
• Officers can defend matters by demonstrating they had
exercised reasonable care.
• Under Victorian OH&S Act, it is very difficult to prosecute a
director of a large corporation removed from the
operational level.
• It will still be difficult to prosecute directors under the
industrial manslaughter changes – but of course the stakes
are much higher.

Don’t Lose Sleep
• While a lot of people are concerned about the
industrial manslaughter changes, I think
“individuals” will only face charges in the worst
safety breaches.
• It is a good opportunity to refocus on your safety
systems.

Think About Key Risk Areas For Your Business
• What are some of the main risks encountered at
your business?
• A good place to start is to ask your teams to write
down the top 5 …
• Then think about the systems in place to manage
these risks.
• Are there any gaps?

Things to Remember

Review and update your systems, policies and
procedures.
It is not about filling out forms - it is about creating a
safety culture.
Ensure workers are aware of the obligations.
Encourage staff to speak up and not do anything that
they feel is unsafe.

Take Away Messages
• Remember who you owe duties to:

• Labour Hire staff.
• Persons other than employees – like visitors
and the public.

• Keep an eye on “zero tolerance” and high
risk areas (forklifts, guarding, and fall
from heights).
• Remember there can be multiple
defendants from an incident.
• Of course for main OH&S obligations
there doesn’t have to be an incident at
all!

Take Away Messages – Especially For Officers
• Be an active participant in health and safety.
• Management and Board meetings should receive
Safety Reports and Updates.
• Make provision in budgets for safety expenditure.
• Have processes for reporting on safety issues,
including incident notification.
• Engage competent, trained and qualified staff to
implement safety systems.

Prevention – Your No.1 Safety Objective

• Each and every one of you wants to be able to say you
have done everything you could to prevent an accident.
• Aim to go above and beyond “compliance”.
• The aim is to prevent harm!
Do not put off until tomorrow what you could do today!
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